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DR. ELWELL. 

Truth always runs in parallel lines, which crime, in its zigzag 
course, strikes and crosses at all angles. An act of crime, there- 
fore, which is always unnatural and contrary to ordinary human 
action, is not necessarily an insane act ; though the greater the 
act of crime, the more the rule of ordinary action is strained and 
violated. 

Moral insanity as a defense for capital crime is an importa- 
tion from the mother-country, being an invention of the brilliant 
genius of Erskine, and by him successfully applied in the defense 
of Hadfleld for an attempt on the life of G-eorge the Third, 
eighty years ago. It was again used with success by Sir John 
Campbell and Sir Thomas Wilde, in the case of Oxford for shoot- 
ing at Queen Victoria, forty years later; and again in the 
McNaughton case, for the murder of Mr. Drummond, private 
secretary of Sir Robert Peel, mistaking him for Sir Robert him- 
self, by Mr. Cockburne, afterward Chief-justice of England. In 
this country, with these cases as precedents, Sickles, McFarland, 
vol. cxxxiv. — no. 302. 1 
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and Cole were successfully defended on the ground of irresponsi- 
bility, and bear a close relation to the English cases. 

The human mind, connected as it is with matter, so far as we 
know anything about it, in its best estate is an unknown quan- 
tity, having no unit or standard of measurement by which it 
can be accurately defined. Hence it is often most difficult, or even 
impossible, to determine precisely when there is a departure 
from the healthy standard or normal condition. No two indi- 
viduals being alike in their normal condition of mind, it follows 
that each must be his own standard for comparison, and that an 
uncertain one. No words in the language have yet been able to 
define mind, sane or insane ; and it has no synonym but mys- 
tery. Over the portal that leads to the luminous temple where 
thought dwells, the pilgrim who would enter there sees written 
in letters of living light the inscription: "Put off thy shoes from 
off thy feet, for the ground whereon thou standest is holy 
ground." It is the temple of an unknown God, and whosoever 
would rush unbidden into this presence, thinking to sit face to 
face with and to understand its mysteries, is but little less than a 
madman himself. Whether the subject be sanity or insanity, it 
will be found firmly and securely intrenched behind ramparts, 
and surrounded by insurmountable difficulties — a terra incog- 
nita. 

Yet, with all the difficulties surrounding the case, there is not, 
perhaps, a more important question upon which human tribunals 
have to pass — aided by such help as human testimony can afford 
— than that of the responsibility or the irresponsibility of the 
alleged insane, affecting, as it does, the rights of property, of 
person, and of society at large. 

That no confusion of ideas may arise, no misapprehension of 
the points at issue, and that the field of discussion may be prop- 
erly circumscribed and defined, and no words or time wasted, let 
it be said at the outset, and distinctly understood, that there can 
be no dispute as to the entire irresponsibility of that class of 
insane criminals coming within the famous rule of the English 
judges: those not knowing the difference between right and 
wrong. A person utterly unconscious of the distinction between 
good and evil, justice and injustice, right and wrong, at the time 
of committing the offense, by the common consent and judgment 
of mankind, is not responsible for his act. Not influenced by 
fear or favor, by punishment in this life or in another, without 
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forethought or calculation for the future, he is completely want- 
ing in every element of character and faculty of mind necessary 
to fix responsibility for personal conduct, or accountability to 
human tribunals. This class is believed to be not only very 
limited in number, but of this number very few ever commit 
capital crime. Where they do, the cases are generally so clearly 
marked — not always — that but little difficulty arises in assign- 
ing them to their proper position of entire irresponsibility. 

On the other hand, the number of alleged insane, thrown to 
the surface as the emergency requires — for whom the defense of 
irresponsibility is so constantly interposed in courts of justice — 
probably constitute ninety-nine per cent, of all the insane popu- 
lation — composed of the weak-minded, the evil-minded, those 
more or less diseased in mind, the "odd" and the "singular" peo- 
ple; and lately to these have been added the eccentric, and still 
more recently those of "bad memory" have been made to swell 
the list. This is the class whose position as to responsibility is 
here under discussion; and these are the persons who are spoken 
of in this article as the insane, and not those who come under the 
rule of the English judges. 

Unusual attention has recently been called to the condition of 
the criminal laws of the country, in regard to the punishment of 
crime when alleged insanity is interposed and relied upon as a 
defense for the act, by an event of national importance, and 
involving the interests of the commonwealth. That there is a 
wide-spread dissatisfaction and uneasiness felt, as to the pres- 
ent mode of their administration, on the subject, there can be no 
doubt ; and that the whole question of insanity, as a defense for 
crime, is to undergo a thorough review and discussion is equally 
true. 

Existing laws on the subject of insanity are mainly judicial, 
legislatures not having been able to formulate a statute on the 
question, only in the most vague and indefinite manner; while on 
almost every other matter connected with human affairs enact- 
ments and statutory provisions are found ad infinitum. As the 
law now stands, insanity is a fact to be determined by the find- 
ing of a jury under the charge of the court; hence a great 
diversity of rulings exists, of a different and often contradictory 
character, on substantially the same statement of facts. The 
question may be said to be entirely open to the peculiar views of 
the presiding judge and the witnesses in each case — neither of 
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whom have a definite standard of action in law or in medicine 
to guide them in their investigation. 

The rule of evidence on the subject of insanity, so far as there 
is any, varies greatly in the different States. In some, a rea- 
sonable doubt of the sanity of the accused is all that is required 
for the acquittal of the criminal; in others, the offender must 
establish his insanity by a preponderance of evidence ; while in 
other States, like New Jersey, the rule of law is as laid down by 
Chief-justice Hornblower, that the accused must establish his 
insanity as the State establishes his guilt — that is, beyond a rea- 
sonable doubt. The first view is based apparently on the 
general presumption of innocence, and the latter two on the 
technical ground of a plea of confession and avoidance. The 
first — that only a reasonable doubt is required to establish 
irresponsibility for crime — is altogether the most common, and 
under it the records of the courts show that almost any murderer 
may be acquitted. Mr. Justice Hogeboom. of the Supreme Court 
of New York, so charged in the notorious case of the People vs. 
Cole, under which he was quickly acquitted of the murder of 
Hiscock — the defense being "emotional insanity." This, it must 
be admitted, is as extreme an application of the rule of a reason- 
able doubt as can be found in the courts. Under such judicial 
rulings, society is absolutely without protection from the bench 
against the assassin, and the proceedings are little less than a 
dangerous farce. Cole was admitted to be sane the moment 
before and the moment after the murder was committed. The 
infirmity kindly remained just long enough to bring him within 
the rule of an treasonable doubt. 

The only safe rule of law, under this state of things, by which 
government can proceed to protect society by the administra- 
tion of punishment in capital crime, is the character of the 
criminal, and the commission of the act of crime is the only 
conclusive proof of the tendency of such character in the direc- 
tion of crime. 

The theory upon which a government proceeds to punish 
crime by the infliction of the death penalty, and upon which 
alone it can be justified, is that the existence of the criminal 
is dangerous to society, and that society can only be pro- 
tected by his death. Human law in these cases has nothing 
to do with the moral guilt of the offender. It undertakes to pro- 
tect society, and punishes for that purpose only, when the punish- 
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ment is death. If government attempts to reform the criminal, 
as is sometimes the case in crime less than capital, even then 
the primary object is the good of society, and not that of the 
offender. Criminal law is established by society for its own pro- 
tection — not for the indtdgence of revenge on the one hand, nor of 
a tender sentimentality in favor of the criminal on the other. 
Certainly, the community at large has the same right to protect 
itself, even to the taking of the life of an insane murderer, if need 
be, that an individual has when assailed with murderous intent. 
Yet no one doubts that any man may slay the assassin, sane or 
insane, to save his own life or that of his family. Must society 
stand upon altogether other and more untenable grounds, and deal 
with the alleged insane murderer under another rule than that 
of self-preservation at the expense of the hf e of the assassin * It 
would seem so ; for all that is now necessary to insure a success- 
ful defense on the ground of insanity is for the assassin to 
find somewhere, at the expense of the government, " evidence " 
that will raise " a reasonable doubt" of his sanity, — as the 
traditional existence of insanity in some of the ancestors or col- 
lateral branches of the family of the accused, no matter how 
distant; or that he has been, in the opinion of some medical 
specialist or " expert," troubled with " emotions," " moral insan- 
ity," bad dreams, or has acted " singularly," or has done some 
foolish thing, or some proper thing, as nobody else would have 
done it, or has seen the inside of a lunatic asylum sometime dur- 
ing his life, for a short time ; then the reasonable doubt of his 
sanity is raised, and he is pronounced by the jury " not guilty," 
and goes forth again a dangerous element in society. So we see 
that, under the Hogeboom, moral insanity, emotional school of 
jurists and medical experts, society is helpless to do for the whole 
people what an individual may do for himself and family — slay 
the assassin, be he sane or insane. 

In cases where firmness, wisdom, and good law have character- 
ized the action of the courts, and the criminal law has been prop- 
erly and promptly administered, as is fortunately often the case, 
then very likely will be raised the cry, as it has been, of " judicial 
murder!" Criminal law and criminal courts are institutions 
established by society for the protection of the citizen against 
the assassin, the immoral, the depraved, the violent and brutal, 
the reckless and heartless, the weak against the strong ; they are 
not missionary societies, for the conversion of the vicious classes ; 
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the judges and attorneys are executors of the law, and officers of 
the courts — not colporteurs and tract-distributors to the danger- 
ous and vicious of society. Yet it is well to be emotionally inter- 
ested in the glorious and sublime doctrines of the Sermon on the 
Mount, if it is only while preaching to a jury in defense of vil- 
lainy, with " emotional insanity " for a text and medical experts 
for cup-bearers. 

In the olden time, in the New England colonies, laws were made 
to cover moral questions ; not so now : criminal law, especially 
in capital crimes, is made to remove the offender, and thus protect 
the people from an occult and constant lurking danger. In minor 
offenses, law is designed to place the criminal where he cannot 
prey upon society, and to inflict minor punishments ; and here 
the^ application of reformatory means may be instituted for the 
good of society at large, if not for the good of the offender himself. 

If society cannot be securely protected against the sane assas- 
sin without destroying him, which seems to be the settled con- 
viction of mankind, it is equally necessary to destroy the 
"emotional" and "moral" insane, for society is as much, if not 
more, in danger from this unstable and uncertain class as from 
the sane murderer, who might live to see the error of his evil 
way, and abandon it; while the insane, because of less intelli- 
gence and more obtuse sensibilities, is not so easily influenced. 
Carefully bearing in mind the object of criminal law in capital 
cases, — protection, not punishment, not reformation, — is not this 
view perfectly logical? Even though there be but slight moral 
guilt and but faint consciousness of wrong-doing, if the purpose 
of the death penalty be to destroy the dangerous person, why 
should the dangerous half -intelligent insane live! The moral 
side of the question belongs alone to the jurisdiction of the 
Great Judge, and not to human tribunals. Courts and jurors 
have nothing to do with the question of mercy or pardon. 
Law has placed this sublime attribute in the hands of the 
chief executive of the state, whose duty it is to carefully con- 
sider all mitigating circumstances in the particular case, and 
give to them their proper weight in the premises. 

"We have seen that society is in as much or more danger from 
the insane assassin as from the sane, and needs the same sure 
protection from the one as from the other ; therefore, if it is not 
safe to let the sane murderer live, for reasons a fortiori the 
alleged insane assassin, on whom a milder punishment would have 
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less effect than on the sane, should not escape. It is said this is 
inhuman ; but would it not be more inhuman and brutal to spare 
the criminal at the expense of society 1 To whom belongs the 
greater right to live, the assassin or society — any member of 
which is constantly exposed to death at his hands 1 

Taking this logical and rational view of the law, Mr. Justice 
Crawford, of the Supreme Court of the District of Columbia, 
charged, in the Sickles case, with Roman firmness — the defense 
being " emotional insanity," which was pressed with all the great 
ability of Stanton and the marvelous eloquence of Brady — 
"that the man who takes vengeance into his own hands must 
be convicted of the crime!" But those great advocates, in 
their charge to the jury, said the assassin, at the moment of 
the act of murder, was under the influence of "an emotion," 
or of " moral insanity," or of an " ungovernable impulse," and 
therefore guilty of no crime ; and the verdict of the jury was, 
" Not guilty." There is not a jurist in the land that does not say 
the charge of the judge was good law, and that the assassin 
should have been convicted of murder, and the question left to 
the President of the United States to say whether or not there 
were mitigating circumstances calling for the exercise of the high 
prerogative of mercy and pardon. 

The fear of punishment or the dread of death is as great in 
case of the insane as of the sane, and has the same restraining 
influences ; therefore, the insane criminal is morally responsible- 
for his acts. The English embassador, Sir Edward Thornton,, 
says that since whipping has been instituted and practiced on 
fanatics for shooting at the Queen, it has stopped completely. 
In this common-sense position we are sustained also by the, 
highest medical authority in the English language. The "London 
Lancet" says: "No doubt, mental disease is mysterious in its 
operations and manifestations. No doubt, weakened mental 
power and a low standard of moral sense leave mankind an easier 
prey to violent passions or criminal desires. It is equally true 
that such natures are more easily controlled and influenced by 
the fear of punishment." Insane assassins generally reason cor- 
rectly in laying their plans and preparing weapons, and selecting 
place and occasion for the committal of the murder, as well as 
for escape ; they reason just as correctly as the sane on the ques- 
tion of punishment, and by their cunning in devising a defense, 
often insanity, show that they fear that punishment. 
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The gravity of this question does not diminish when we con- 
sider the fact that the alleged insane class is increasing out of 
all proportion to the general increase of the population of the 
country; and with this increase of the insane conies a more 
liberal definition of insanity every year, constantly growing 
wider and wider, until persons who were formerly considered 
perfectly sane are now most hospitably taken within the fold of 
the irresponsible, and assigned to a ward or class in the vast 
nomenclature or nosology of modern insanity — classes and divis- 
ions numerous enough and wide enough to embrace the entire 
human family, sane and insane. We find in the "moral" de- 
partment alone divisions, subdivisions, and double subdivisions 
as extensive as the propensity of the human family to commit 
crime, to wit: homicidal mania, kleptomania, oikeiomania, 
suicidal mania, fanatico-mania, politico-mania, etc., etc., without 
end. To the old and constantly increasing nomenclature of 
insanity of the books there has lately been added another, cover- 
ing the loss of memory. To escape being classed with the insane, 
one must have a good memory. Whether he must come up to 
the high standard of Macaulay, who could recite the " Times " 
newspaper, advertisements and all, after reading it ; or of Niebuhr, 
who restored from memory a burnt book of public accounts; 
or of Leibnitz, who could repeat from memory the whole of 
the j-Eneid, we are not told. The "London Lancet," from which 
we have already quoted, says on this subject : " At the present 
moment, insanity would seem to be anything experts choose to 
make it. There is no clearly formulated ideal of sanity, and the 
least ' strangeness ' or weakness is held to be, if the general circum- 
stances appear to render the assumption convenient, a sufficient 
proof of insanity to deprive an individual of his liberty and 
social privileges." (The learned editor might have added 
with equal truth, "or make him irresponsible for murder.") 
The "Lancet" continues: "A master in lunacy has just ruled 
that loss of memory is to be regarded as evidence of insanity, 
although at least one experienced expert medical practitioner 
— not a specialist — had no hesitation in declaring that the 
patient, or, as we would prefer to say, victim, was not in- 
sane. It is necessary that a protest should be raised, in 
the name of science, against the rapidly growing tendency to 
class every form of mind weakness or bewilderment as in- 
sanity. Of course, incapacity may be so classed, because a 
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mind "which, is not perfectly sound must needs be unsound ; but 
this is a straining of the term, and when scientific terms are 
strained for legal or social purposes, it is time that science inter- 
posed to prevent what may become a great abuse. If insanity is 
still to stand for disease of the mind, it is not expedient that it 
should also stand for mind-weakness. If there be no fixed dis- 
tinction between disease and weakness, it must ever remain a 
matter of personal opinion whether or not any man or woman is 
insane. Nothing could be more unsafe than the condition of 
uncertainty to which this points. For example, if loss of mem- 
ory is to constitute insanity, how much or how little f orgetfulness 
should be held sufficient to justify hurrying the subject of this 
common mind- trouble into an asylum ? " (Or he might say, " to 
acquit a murderer?") "Society will surely not be content to 
leave the question of degree to be determined by considerations 
of expediency in the individual case ! If the determination were 
so left, it might easily happen that because a wealthy man or 
woman forgot, or seemed likely to forget, some expectant rela- 
tive in the distribution of gifts, or in the disposal of his or her 
property by will, the lapse of memory would be successfully 
pleaded as a ground for placing the offender under restraint." 
(Or in a criminal case, interposed as a defense for murder in the 
ease of a " wealthy " assassin or influential politician, say we.) 
" In short, if weakness, in respect to particular mental faculties, 
is to be classed as disease, it is indispensable that some standard 
of measure of the strength assumed to be healthy should be set 
up. Already we have agaraphobia, and claustrophobia, and gyne- 
phobia, and a host of recent additions to the long catalogue of 
mental disease, loss of memory being duly registered among the 
number. The definitions of insanity have been so extended as 
to include many forms of derangement which our fathers and 
grandsires would not have dreamt of so classing. Nevertheless, 
in the interest of common sense, if not of humanity, we must 
invent some new term for the designation of genuine or actual 
insanity, if all the pretended and imaginary forms of mind- 
weakness " (and heart-weakness, say we) " which the ingenuity 
of specialism can devise are to be comprised under the old term, 
as occasion may seem to render desirable. We say nothing 
against the policy of placing half the population under the sur- 
veillance of the other half, though it is difficult to determine 
which should be the keepers, and which those kept, but we do 



10 THE NORTH AMEBIC AN REVIEW. 

protest against playing fast and loose with terms which still 
retain, or are supposed to retain, a modicum of scientific signifi- 
cance." ("London Lancet," June, 1881.) So say we. Here we 
have an open revolt against the present condition and drift of 
the medical profession, by the ablest and soundest medical jour- 
nal in the world. It is properly alarmed at the loose and danger- 
ous tendencies of "specialists" on the subject of insanity, and 
the bad influence they are having with the profession at large. 

There are now no eccentric people when an emergency arises 
either in civil or criminal law. No room for the eccentricity 
of genius. All are sane or insane — nobody is eccentric ; if the 
criminal is not sane beyond a doubt, he is insane for all practical 
purposes. 

President Garfield and General Sherman, under the present 
state of the question of insanity, as defined by specialists and med- 
ical amateurs called also experts, were both crazy. Of General 
Garfield, Captain C. E. Henry, Marshal of the District of Colum- 
bia, the life-long fidus achates of the President, says: 

" Twenty-five years ago, when I first knew him at Hiram, he often said 
that he expected to die at thirty-three, the age of his father when he died. 
He passed thirty-three, and then thought he would die at forty-two, the num- 
ber of his regiment. His calculations on the length of his life have afforded 
those who knew him much amusement. General Garfield has always had the 
idea that he knew exactly how long he was going to live. He used to say 
there was something in him that told him things of that kin d, and that they 
always proved correct. The war broke out, and Garfield enlisted. ' I know 
that I will never return from the war alive,' he used to say. ' I may not be 
shot, but if not I will die ; I will never return alive.' He was eolonel of the 
Forty-second Ohio Volunteers, and though never wounded, I think he had 
more miraculous escapes than any man that I ever saw. He had bullets 
through his hats, and bullets through his clothing. He then believed that he 
would die at forty-two. He knew he would. He knew what the number of 
the regiment meant. He would go to a hotel, and if the number of his room 
chanced to be forty-two, or any product of forty-two, or multiple of that 
number, he would say, ' There, do you see that number f I tell you it 
means me!' His friends would plague him a great deal about this, and 
accuse him of being superstitious, but he clung to his belief. If the 
number of a house he was stopping at was forty-two, and he knew it, 
he would be uneasy; or if it was eighty-four, or twenty-one, it would be 
all the same. He would multiply and divide to suit the case, and find 
his forty-two. We were riding on a railroad together once, and chanced 
to stop opposite a freight-car numbered 1427. ' There ! ' he said, ' do 
you see my number t ' 'No, where?' ' Why, between that one and seven.' 
Then it got to be forty-nine. I know that to this day General Garfield looks 
upon forty-nine as his unlucky number. If the forty-ninth day of the 
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shooting came on Friday, he ■would almost be ready to give up his chances. 
Sick as he is, he will lie on his back and turn that number over in his head 
by the hour, and make more combinations out of it than could be counted in 
a day, until he gets something out of it to base his theory on." 

Had General Garfield slain Guiteau without provocation, 
there would have been no difficulty in establishing his insanity. 
And yet this nation has not produced a greater, more practical, 
or more perfectly balanced mind than that of the President. 

Take the case of General Sherman. He was pronounced by 
the Secretary of War, Mr. Cameron, insane. Why? Because 
his idea of the number of men necessary for the invasion of Ken- 
tucky and the South, greatly exceeded his own ; and because he 
manifested an intense restlessness in his movements and unusual 
earnestness in his views of the war and of governmental policy, 
uttered in a little more vigorous than polite language, as he 
stalked up and down the platform at Louisville. He was relieved 
from duty and ordered to report at St. Louis, where there was no 
war, as a sort of insane asylum. Had General Sherman, at 
that time or any time thereafter, shot the Secretary of War, what 
jury would have hesitated in pronouncing him insane? Jeffer- 
son Davis and General Hood would have sworn to his insanity, 
when, after one hundred and nineteen consecutive days of fighting 
between Chattanooga and Atlanta, he struck from that city for 
the sea with thirty thousand men, and made a campaign equaled 
only in brilliancy by that of the Alps and Italy, by the great 
Napoleon. 

This being the alarming state of the question we have tried 
to examine, is it not about time that the mania for excusing 
crime on the ground of moral insanity be arrested, either by the 
medical profession, the courts, by the common sense of the 
people, or by all ? 

J. J. Elwbll. 



BR. BEARD. 



In traversing a thick forest we are often struck in the face 
and eyes by a branch which, in passing, we have bent forward, 
and, smarting with the pain, we automatically and angrily raise 
our club and strike the branch, as though it were at fault for 

what has happened. 
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When the leader of a nation is assassinated, the first impulse 
of the people is to treat the murderer as the murderer treated 
his victim, and to dispense not only with the delays, but also 
with the forms of law; but in proportion as the anarchy of 
feeling subsides and reason resumes its leadership, we begin to 
calmly ask the question whether, under certain conditions, ani- 
mate nature may not be as irresponsible as inanimate. 

If Guiteau had shot a boot-black instead of a President, the 
facts of his life that are now before us would probably compel 
many, if not the majority of experts, to declare him insane. But 
in the eye both of science and of law, Presidents and boot-blacks 
stand side by side, the character of the victim having no relation 
to the question of the assassin's responsibility. If there be such 
a disease as insanity, then Guiteau is and was insane, and has 
been for years, and the assassination of the President was not 
needed to make the diagnosis sure. 

Cunning and premeditation, and even preparations for 
escape, instead of being disproofs, may be, when taken in 
connection with other phenomena, actual symptoms of certain 
forms of insanity. It is this exalted cunning of the insane and 
this prolonged premeditation of crime that make it difficult to 
deal with them, and compel us in some cases to send them to 
asylums, whereas otherwise it would not be necessary. 

Casper records the case of a patient, in one of the private 
asylums in London, who succeeded in obtaining some of the 
instruments left by a locksmith in the house, sawed off the bars 
of his room, escaped, and went to the house of the Duke of Well- 
ington, claiming that he was his son. 

The same author also mentions the case of a woman who killed 
several of her children, and before the act made a sort of half 
attempt at secrecy by putting a screen before the window, although 
her husband was not far off at the time, and detection was sure. 

I very lately saw a case of insanity brought on by losses in 
Wall street, where, despite the watching, the patient managed to 
secrete a knife in his bed; and yet his manner is usually harmless 
and mild, and, save on one delusion, he appeared quite sane. I 
have had under care a patient who some time since escaped from 
an asylum, successfully guarding against detection by an ingenious 
and elaborate and long-premeditated plan, the details of which 
are both interesting and romantic ; but the patient was insane 
then and is insane now. 
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Our dreams force us to commit crimes of almost every kind, 
and to do deeds both horrible and grotesque. Delusions are the 
waking dreams of the insane, for which they are usually quite 
as irresponsible. Our dreams sometimes seem to us silly, out of 
character, shameful, it may be, but control us until we awake ; 
and so the delusions of the insane may appear to them for the 
moment somewhat as they would appear to others, but they can 
only master them as they recover or improve. 

Intelligent insane patients who have recovered sometimes 
describe their experience as though they had been in a long 
dream, and not always an unpleasant one. To know how G-uiteau 
has felt, and is feeling, we have but to recall some of our own 
dreams. A friend of mine, who lately induced in himself an 
attack of artificial and temporary insanity by over use of a drug, 
was many times tormented with the waking and vivid delusion 
that one of his excellent neighbors was cruelly beating his son, 
and he tried to make others aid him in rescuing the lad; even 
now, months after his perfect recovery, that waking dream 
appears to have the force of a real and sane experience. 

The symptoms of insanity rise and fall like the tides, though 
not usually with regularity, but in obedience to the force of 
varying subjective and objective causes; at times — for long 
periods it may be — there will be margins of responsibility, 
which at any moment may be overwhelmed and the will may be 
put utterly out of sight by an unexpected flood of insane delu- 
sions and impulses. 

Sane intervals, of however long duration, cannot be regarded 
as facts against the insanity of a patient. Epileptics are epileptics 
still, though their convulsions occur only six times a year, and 
their convulsions, when they do occur, are no more controllable 
than are the maniac's delusions, and are, indeed, most excellent 
analogues to them. 

A very good physical analogue to monomania is the disease 
called " writer's cramp," and the affections allied to it. Those 
who have had this disorder, or who have seen others suffering 
from it, know that, while their muscles are apparently as strong, 
as firm, and as sure for all other movements as ever — while they 
may sew, knit, or play on instruments, or do various sorts of 
work requiring complex play of the muscular machinery of the 
fingers and hands, yet, in the severe cases, as soon as an attempt 
is made to grasp the pen and to write, cramp or convulsions f ol- 
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low ; the writing becomes jerky, tremulous, and illegible, like that 
of very old age ; the pen slips or drops from the hand, and, in 
some cases, is hurled involuntarily across the room. The mental 
faculties of the monomaniac, like the condition of the muscles 
of a person affected by this disease, are strong and under control 
for all or nearly all combinations of movements, perhaps, except 
one, — and for that one as helpless and irresponsible as are the 
muscles in the worst stages of writers' paralysis. 

While it is scientifically possible that an insane man may 
commit a murder in a fit of passion, as any one else would do, 
in a case where delusions or any phases of insanity have no 
direct effect, yet the presumption is that any violent crime, com- 
mitted by a person whom we otherwise know to be insane, is 
directly or indirectly the result of his insanity. 

An insane man may sometimes make an entirely valid will ; 
but if the will be of a preposterous and outrageous nature, 
entirely inconsistent with the character of the man when in 
health, the presumption is that the will is the result of mental 
disease. 

To the practical question, what shall be done with irresponsi- 
ble criminal lunatics, the shortest, simplest, and clearest answer 
is, shoot or hang them, as we would the lower animals when they 
are ugly or insane. Of all modes of preventing the evils that 
arise from living creatures, murder alone appears to be radically 
sure — all other agencies and forces being palliative, temporary, 
and uncertain, and, looked at from one side, at least, inefficacious. 
It is the certainty and thoroughness of killing as a preventive 
and remedial measure that constitutes its charm and has made it, 
in all ages and among nearly all peoples, so popular and so pleas- 
ing in all our dealings with those who are, or seem to be, in any 
way offensive to us. As, in the pirate's language, " dead men 
tell no tales," so hanged lunatics commit no murders, and are no 
longer a burden to themselves, or care to their friends or to the 
state. Whence it would appear that, if all the hopelessly insane 
in all the asylums (and a vast majority are hopeless for perma- 
nent cure) could be kindly and regularly shot or poisoned as 
fast as they reach the stage of incurability, the nation would be 
saved not only the murderous assaults that are to be committed, 
but an immense and rapidly increasing taxation for their sup- 
port. Among barbarous peoples, among some nations somewhat 
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raised above barbarism, this plan of killing the insane and aged 
prevails, but never on a large and organized scale in any highly 
civilized country; nor will it ever, for recognition of irresponsi- 
bility and degrees of responsibility is at once the foundation and 
measure of civilization, without which, indeed, civilization of a 
high order cannot exist. 

Without reference to sentiment or ideas of duty, or to any 
philosophical reasoning whatever, it is practically impossible for 
a civilized nation to deliberately and consistently inflict the 
highest punishment of responsible crime on irresponsible lunatics, 
or to shoot them down as wild bulls running through the streets, 
for to do this we must ourselves first become rebarbarized : the 
weapon of our defense would burst in our hands — we should 
destroy our civilization in the very effort to save it. We might 
hang Guiteau, as other irresponsible criminals have been hanged, 
even during the last century, either through inability of the 
court to understand the special phase of his insanity, or in 
obedience to the commands of the people ; but a reaction of science 
and of justice would follow; the recuperative forces of civilization 
would soon be felt again. Thirty days we mourned for Garfield; 
we should mourn for years were we to hang his assassin after 
having proof of Ms irresponsibility. We are more likely, as a 
nation, to give up our homes and live in wigwams than to judi- 
cially and uniformly shoot or hang the irresponsible insane. 

Guiteau chances to have been poor and obscure, the terror of 
his few friends, and without influence, even before he became 
immortalized as an assassin; but the good, the great, and the 
useful have become deranged, and fiercely so; men of genius 
may step over the bounds that separate genius from insanity; a 
man of character and power shall kill one who has neither 
character nor power; a Garfield may shoot a Guiteau, and 
then the nation would as impatiently seek for proofs of irre- 
sponsibility as now they are seeking for proofs of responsibility, 
and would find this one dark precedent shadowing their pathway, 
leaving no chance of escape save by a return to the only course 
that is consistent with civilization. 

The psychology of punishment is a problem that requires and 
is to receive the best thoughts of our best statesmen, jurists, and 
philosophers. 

The punishment of irresponsible lunatics by hanging would 
not only not deter other lunatics from crime, but would invite 



16 THE NORTS AMERICAN REVIEW. 

and urge them to commit crime, and thus increase the violence 
we seek to diminish. Butchery begets butchery ; crime makes 
more crime ; and horrible deeds, in proportion as they are horri- 
ble, tempt and — more or less — inspire irresponsible imitators. 
The greater our fear in any emergency, the less power we have 
to control ourselves and escape what we fear; just as, when 
standing on a height, the weak and nervous are impelled to 
throw themselves off, through their dread lest they may f all. 

Dr. Guy seems to have shown, by interesting statistics, that 
in England hanging produces — in some ill-arranged natures, at 
least — the effect of increasing offenses that deserve hanging. 
If, on retiring for the night, we should be threatened with death 
if we dreamed of murder, our dreams would be rendered not less 
but more murderous thereby. 

The moth rushes to its death into the candle-flame; so terrified 
is the bird by the serpent's eye that it is gradually drawn toward 
its fangs ; the screech of the elephant so alarms the untrained 
horse that it cannot escape ; the slow crocodile catches the swift 
antelope through the fascination of fear; even the dull toad 
is paralyzed by the sight of fire, and is burned through its very 
dread of burning ; and the murderer returns to the scene of his 
bloody deeds, though he thus increases the chances of detection. 
The sight or tidings of horrid crime or of horrid punishment, 
through the law of mental contagion, so acts on natures organ- 
ized for insanity and tilted on its edge as to throw them com- 
pletely over, and cause them to repeat the crime, at the risk of 
the punishment. Milder and less imposing procedures, that act 
less violently on the emotions, — such as flogging, or confinement 
in jail or asylum, — have the deterring, without the attractive, 
force of punishment. 

If, at the moment when Guiteau raised his pistol, some one 
had stepped up and held a club near his head without strik- 
ing him, the assassin might automatically have withdrawn 
through fear, as a wild bull would have done ; but the prospect 
of any distant punishment would have had no effect, as it did 
have none, and he would again have sought a chance to do the 
deadly work. And, from his point of view, why should he be 
deterred, since he was commissioned to do that for which the 
highest penalty that man could give would be a reward, rather 
than punishment ? A lunatic, indeed, has been known to com- 
mit a murder that he might have the pleasure of being hanged. 
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All reasoning is logical reasoning ; it is through the premises 
that all of ns, sane and insane, go wrong ; ideas, healthy or dis- 
eased, obey the laws of growth, like the trees of the field. Alike 
in offensive weeds and in beautiful flowers there must be a vital 
and an organized connection, layer by layer and cell by cell, 
between the roots and topmost branches. When Freeman, the 
modern Abraham, in obedience to the command of the Almighty, 
after long deliberation, lifted his knife and plunged it into his 
dear little daughter's breast, heeding not her last and only dying 
words, — " Oh, papa ! " — his conduct, though irrational, was, 
from the stand-point of his delusion, — that God had so com- 
manded, — absolutely logical and inevitable. "Wisely, therefore, 
was it decreed that he needed, not the halter, but the asylum. 

If Guiteau were hanged, and a twin Guiteau, with the same 
conditions, were to attempt to commit a like crime, the hanging 
of the first would have, not a deterring, but an attractive, power 
over the second. 

True, indeed, in a limited way, in asylums and in our homes, 
the insane are sometimes amenable to control by punishment 
and reward; but not usually are they to be influenced, to any 
great degree, against their mastering delusions by any prospect 
of distant reward or distant punishment. 

Possible Guiteaus are everywhere, and are probably increas- 
ing; we are to protect ourselves against their violence not by 
imitating, but by preventing and restraining them. 

Confinement for life in an asylum, under the protection of spe- 
cial laws, if need be, that shall make it impossible ever to escape, 
even should there be apparent recovery, is all the punishment 
that civilization will allow itself systematically to inflict on its 
irresponsible lunatics. 

George M. Beard. 



DR. SEGrtJIN. 

The subject of the responsibility of the insane with refer- 
ence to crime is considered in the following pages upon two 
assumptions : 

That capital punishment is a relic of barbarous life, abhor- 
rent to the calmer reason of the present age, and probably not as 
vol. cxxxiv.— no. 302. 2 
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efficacious a threat to would-be criminals as its advocates would 
have us believe. 

That punishment for crime is not designed for revenge on 
the act, but for the protection of society from a repetition of the 
crime, and (in some cases) for the moral education or cure of the 
criminah with a view to his restoration to a free and better life. 

Let us now consider under what circumstances the insane 
commit crimes, or what is the psychic substratum of their acts. 
For this purpose, we must divide the insane into several cate- 
gories. 

First. We meet with a number of persons who murder, steal, 
or commit minor illegal acts while suffering from epilepsy. This 
may occur in various ways. Sometimes, immediately after a fit 
or after a very slight transient attack (" dizzy-spell" or peUt-malJ, 
the patient uses bad language, or seizes and appropriates or 
destroys whatever is near him, or strikes at persons in his vicin- 
ity. To the inexpert looker-on these actions bear a strong resem- 
blance to ordinary volitional acts. In other cases, this mental 
aberration occurs in the interval between ordinary attacks, as a 
sort of substitution for them. In rare instances the psychic dis- 
order precedes or ushers in a fit. These epileptic conditions of 
mind are short, usually lasting but a few minutes, and probably 
are instances of delusional insanity with hallucinations of sight 
and hearing. After the seizure there is complete amnesia, as it is 
technically called ; that is to say, the patient has no recollection 
of what he has been saying or doing, and is much surprised or 
grieved on being told of his actions, or on being brought to a 
knowledge of them through seeing their tangible results in the 
articles he has stolen, or in the bodily injuries he has done to 
those around him. A classical example of epileptic mania or 
fury of this sort is that of Ajax, described by Sophocles. 

Epileptics also commit offenses when, late in the course of 
the disease, their minds have simply become enfeebled ; but the 
mechanism of these actions is quite different from that just de- 
scribed, and the cases belong to the category of dementia. 

In the second place, it is claimed that there is a non-epileptic 
transitory mania or fury, in which the patient acts upon an irre- 
sistible impulse. It is not claimed that any hallucination or 
delusion occurs as an insane premise for the act, but the insanity 
is held to be impulsive or instinctive. Recent studies make it 
probable that most of the recorded instances of this impulsive 
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disorder were cases of epileptic or alcoholic mania. "While we 
are not prepared to absolutely deny the occurrence of idiopathic 
transitory mania, we hold it to be exceedingly rare. Many of 
the instances of sham insanity pleaded in defense of crime belong 
in this category. This much further may be said, that in transi- 
tory mania, as well as in epileptic mania, the logic of the subject 
demands (and experience justifies this demand) that the person 
who is the object of violence should not be one against whom the 
patient is known to have a grudge and intentions of revenge ; 
and that, in cases of theft, the object should not be a valuable one, 
or one which the patient would be apt to select if sane. As a 
rule, whoever and whatever happens to be nearest the patient, 
within his reach, at the moment of outbreak, are seized upon 
or injured. Yet even here some allowance must be made for 
occasional coincidences : it'may happen, and indeed is likely to 
happen, that the persons most exposed to danger from outbreaks 
of epileptic fury are those who are all the time near the patient ; 
and these are often the objects of his jealousy, hatred, and 
revenge. If a person thus exposed be murdered by the epileptic, 
the problem is obviously very complex. On the other hand, if a 
previously sane individual kill his enemy, with or without pre- 
meditation, the case is hardly one for medical consideration. 

Third. Some of the criminal acts of the insane are committed 
in the course of simple functional insanity, as mania and melan- 
cholia, under the influence of hallucinations and delusions. The 
patient bebeves, as firmly as sane persons believe anything, 
that his lif e or property is threatened ; that he or his family is in 
danger of starvation; or that he is commanded by God, or by a 
human voice, to do a certain deed. Acting upon these delusions 
with a will that, though insane, is imperious, he kills some one 
to protect himself, or to revenge himself for imaginary insults 
(hallucinations of hearing) ; he slaughters his family to save them 
from the poor-house; or he does a crimimal act against the per- 
sons of others or himself, or against property, in obedience to 
the command received. 

Such insane criminal acts are often just like acts of the sane 
— i. e., they are done consciously and from a conviction of their 
necessity. The preceding hallucination or delusion is a premise 
for the insane person — an action is necessitated by its accept- 
ance. Our definition of a delusion, be it notional or sensorial, 
involves its reception as truth by the patient. 
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Fowrth. A very dangerous class of lunatics are those who fancy 
that they are persecuted, with or without hallucinations of hear- 
ing. Many patients of this class exhibit at first very little 
general intellectual disorder, and continue to do their business 
and to converse well, or fairly well, long after their peculiar 
craziness has made them dangerous to society. They may 
imagine that the police watch them, that the Jesuits pursue 
them, that people in the street stare at them and call them ill 
names; or they are tormented in their sleep and annoyed in busi- 
ness by secret enemies. Sooner or later, if not confined, such 
an insane patient fastens the responsibility for these persecutions 
upon some one person, or upon a number of persons, and, 
logically enough, reasoning from his delusional premise, he 
attempts to punish them to protect or to revenge himself. 

Fifth. Persons afflicted with general paresis or paralytic 
dementia (popularly known as softening of the brain) are often 
dangerous, either in the outbursts of mania or fury which 
occur in the course of this chronic disease, or when thwarted in 
an attempt to carry out practically the enterprises to which their 
exalted delusions prompt them. Most of the instances of violence 
by paretics belong to the third category, viz. : that of insane acts 
committed under the influence of delusions; but other acts of 
theirs fall under the following head. 

Sixth. The enormous group of feeble-minded persons, whether 
primarily imperfect and weak, or become demented later in lif e, 
furnishes many of the insane criminals, and probably fully as 
many criminals who are considered sane by the law. This class 
admits of considerable subdivision. There are persons who seem 
" bright," and whose minds stand the ordinary tests for sanity, 
yet who are devoid of those finer feelings and those delicate 
shades of judgment which go to make up what is known as the 
moral sense. They are moral idiots, shameless and remorseless. 
In some cases this condition is the result of early bad associa- 
tions or education, the moral sense not having been cultivated ; 
but in many cases there is a deeper cause, one little remediable 
by training, viz.: the inheritance of evil tendencies or habitudes, 
sometimes through several generations. Criminal families are 
thus bred and fastened upon society. Other cases are character- 
ized by unequal psychical development — it may be by extraor- 
dinary intellectual faculties combined with strong animal 
appetites and instincts, the whole ill-controlled by a feeble or 
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fluctuating will. Many such persons can discern right and 
wrong perfectly in the abstract; can be earnest in exhorting 
others to morality; yet fall themselves repeatedly — almost con- 
stantly. After committing an unlawful act, they may express 
their repentance in the most extravagant terms. Ordinary idiots 
and infantile imbeciles, whose minds are dwarfed in every way, 
— by morbid inheritance, by causes acting upon the mother dur- 
ing pregnancy, or by disease of the nervous system in the early 
years of life, — belong to this category. Later in life, after the 
attainment of average or good psychic development, dementia or 
gradual deterioration of mind may set in from various causes, as 
alcoholic and sexual excesses, cerebral fatigue, diseases of the 
brain, as epilepsy, general paresis, apoplexy, meningitis, etc., 
and injuries to the skull and brain. In all the varieties of this 
elass of feeble-minded persons, actions, whether simply offensive 
or criminal, result from the practical execution of instinctive or 
reflex tendencies, not controlled, as in health, by knowledge of 
right and wrong, by fear of punishment, by a healthy will. In 
short, judgment and self-restraint are impaired or absent in these 
cases. 

If now, from a more purely medical stand-point with reference 
to their curability, we make a further analysis of these six cate- 
gories of insane persons who are liable to become criminals, we 
find that they are easily and naturally resolved into two unequal 
groups. 

One group (chiefly from category three) is made up of simple 
more or less acute cases of mania and melancholia, of which about 
sixty per cent, are curable in first attacks. 

The second group, much larger, embraces almost all the sub- 
jects in categories one, two, four, five, and six who are liable to 
frequent relapses (epileptics), and these are incurable, or unedu- 
cable. This group is further enlarged by the addition from the 
third category of eases of simple insanity which, from repetition 
of attacks, have become incurable, the prospects of cure dimin- 
ishing rapidly with each relapse. 

I believe that the criminal insane should be held just as respon- 
sible to human punishment — i. e., preventive and educating pun- 
ishment — as sane criminals. Society must protect itself against 
crime more intelligently, yet more rigidly, than it now does. 

Consequently, no one need be surprised when I express the 
opinion that the criminal insane of categories one, two, four, five, 
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and six, constituting the incurable group, should be perpetually 
isolated or imprisoned after the commission of a criminal act. 
"Were not my space limited, I could justify this proposition by 
illustrations of the natural tendency of cases in each of the cate- 
gories named. The following brief statements must suffice: A 
member of category one, an epileptic, is of course liable to a 
recurrence of physical and psychical attacks, and if a destructive 
or murderous tendency have developed in such a case, it is very 
probable that in subsequent seizures the same tendency will 
manifest itself — since epileptic attacks have, in the same subject, 
a strong or even a stereotyped resemblance from year to year. 
If we are willing to recognize the existence of the cases which 
make up category two, we must also admit that the subject of this 
temporary non-epileptic fury may at any subsequent time again 
lose his self-control and become dangerous — as dangerous as an 
epileptic. The fourth and fifth categories embrace chronic cases 
whose incurability is established, the mental state which leads to 
the commission of crime persisting, with little change, during the 
patient's existence. In the sixth category, this persistence of the 
morbid psychic state is a characteristic. Prom such conditions — 
of tendency to a return of temporary mental disorder, and of per- 
manency of a morbid psychic state — I am justified, it seems to me, 
in concluding that the large number of patients who go to make 
up this second group are, after once having shown criminal tend- 
encies, perpetually dangerous. 

Cases belonging to the first group — those unfortunate victims 
of acute curable insanity who commit crime under the dictation 
and logical stress of delusions — should, I think, be isolated for 
a long time, and released after an interval of mental health 
longer than what we know to be the usual length of remissions 
between recurrent attacks ; and then only by the authority or 
upon the recommendation of a commission composed of com- 
petent medical men. To leave this tremendous responsibility to 
one man, the superintendent of the asylum where the patient has 
been detained, is to expose the superintendent to almost irresist- 
ible temptation, and to run the risk of having a dangerous lunatic 
set loose upon society. 

"When I speak of the temporary or perpetual isolation or 
imprisonment of the criminal insane, I do not mean that they 
should go into jails or penitentiaries on the one hand, or that 
they should, on the other hand, be placed in palatial asylums as 
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private patients to lead an idle, luxurious life. Instances of the 
first sort occur every day, and in all large prisons there are im- 
becile, demented, and epileptic prisoners. Examples of the sec- 
ond way of doing have not been unknown in this State, and 
much scandal has been caused thereby. 

Special accommodations should be provided for the criminal 
insane, in the shape of asylums or hospitals equipped somewhat 
differently from those intended for sane patients. In some of 
the States there is some such special provision for this peculiar 
class, and it is to be hoped that the asylums now existing will be 
sufficiently enlarged, and that before long all the States shall 
have them. The subjects sent to those special asylums would, 
of course, vary infinitely in kind and degree — ranging from 
the intelligent (?) moral idiot who needs as much discipline as a 
sane criminal, to the epileptie whose attacks of psychic aber- 
ration may be controlled and indefinitely put off by proper me- 
dicinal treatment, and to the acutely maniacal or melancholic 
patient who may be cured by seclusion, sleep, and food. Many 
of the patients should, by some means to be devised (perhaps 
limited compulsory labor), be made to feel their subjection to law. 
To carry out such a scheme for the care of the criminal insane 
would require in the chief officer of the institution a rare blend- 
ing of humaneness and firmness of character, of practical medi- 
cal skill, and of keen psychical insight. 

The important questions as to who among criminals are insane, 
especially in the proposed categories two and six; as to the man- 
ner in which judge and jury shall be aided by medical men in 
their endeavor to reach a just verdict; as to the sort of supervision 
and control under which a criminal-insane, reported cured by an 
asylum superintendent, shall be set free, — these and other ques- 
tions do not come up for consideration in this essay. 

In conclusion, I would repeat my opinion that society must 
protect itself as fully against insane as against sane criminals ; and 
that the means adopted to realize such protection should be rigid, 
yet adjusted to the pathological state of the criminal patient, and 
in accord with the more humane ethics of our civilization. 

E. C. SEGtrm. 
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DB. JEWELL. 

All really fruitful discussion in regard to the legal responsi- 
bility of the insane must be primarily directed to the determina- 
tion of the condition of the moral sensibilities and powers of 
insane persons. That many of the insane are not morally re- 
sponsible, would probably not be disputed by any one. But 
whether all insane persons are morally irresponsible, has been 
and ought to be questioned, especially when opinions vary so 
widely as to what are the phenomena to be included under the 
term insanity. It is admitted, of course, that the individual is 
responsible, in the presence of his own sense of right and wrong, 
for the consequences of acts done deliberately while in what is 
vaguely called a healthy state of mind, provided he has had all 
needful opportunities for knowing the moral nature, and fore- 
seeing the results of his conduct. 

All the arrangements of society, as such, are constituted in 
view of the great fact of individual responsibility. No specu- 
lations, however ingenious, can obscure this fact to the eye of 
common sense. A broad, practical distinction emerges at this 
point between the acts of an adult individual having sound 
mental health, on the one hand, and those of children, natural 
idiots, and the lower animals, on the other. Acts which, when 
done by one at years of discretion, and deliberately dictated by 
intelligent purpose, are unhesitatingly considered criminal and 
worthy of punishment, are not regarded as morally wrong to the 
same degree, if at all, when done by young children or idiots. 
The foregoing notions appear at every turn in human experience, 
and are contradicted only by the results of certain misdirected 
speculations on man and his relations, based upon either physical 
or metaphysical, rather than practical, grounds. 

Before proceeding further, it seems needful to consider what 
is the essential meaning of the word " moral." It is the term 
applied more particularly to that form of sensibility of man's 
mental nature by which he discerns, in his own conduct or in 
that of his fellows, those qualities to which the names right and 
wrong, good and bad, have been assigned. Such are called moral 
qualities, and the general form of sensibility, by means of which 
alone they are discerned, is denominated moral sensibility, the 
" moral sense," or the " conscience." 

Connected with this, as with all other forms of sensibility, we 
have volition and thought, which, at least in the sane or healthy 
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individual, are brought into play under stimuli or excitations 
arising out of the domain of feeling or sensibility, — that is, when 
feeling has been aroused by appropriate objects. Such excita- 
tions, when they arise from within the sphere of moral sensibility, 
inciting the individual to action, are called moral motives. 

Under the most favorable circumstances, volition occurs 
guided by thought, in which action is delayed in order to bring 
the past, as represented in one's own experience, or in that of 
others, face to face with the present, to guide the way to wise 
and beneficent results. At every step in conscious experience, 
including actions the termination of which is outside of the 
individual, constant recurrence is had to that polar spot in the 
moral nature of man which alone determines the moral quality 
of human conduct. All correct thought on moral subjects, all 
correct moral judgment, all correct moral conduct, has its genesis 
and obtains its guarantee of correctness in the seat of moral sen- 
sibility. This is true, not only for the sane individual, but for 
the insane ; not only for the psychologist or the moralist, but, 
though it lies outside of his domain, it is the source from which 
the jurist must draw the warrants for his judgments, if they are 
to rise above the level of mere judicial dicta. 

It is immaterial to the present discussion whether moral sen- 
sibility is one of the original endowments of the mind, or 
whether it has been gradually acquired in the development of 
the human race. But admitting its existence, it may be next 
affirmed that, with the other mental faculties, the moral sense 
in all probability has its chief seat in the brain, more especially 
the envelope of gray matter on its outer surface called the cortex. 
It is true, many arguments rather than facts have been offered in 
support of the view that the masses of gray matter in the " base 
of the brain," in the medulla oblongata and spinal cord, or even 
in the ganglia of the so-called sympathetic system are, equally 
with the cortex of the brain, the organic seats and material mech- 
anisms at least of the emotions. But it may be confidently 
affirmed that the preponderance of evidence is decisively in 
favor of the brain as being the sole immediate seat of mind — 
that is, of consciousness and of strictly mental operations, at 
least in man. 

Now if we have moral sensibilities, or a moral sense before 
which may be brought intended actions of our own, or which we 
may apply as a touchstone to our judgments of the actions of 
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others, with the aim of determining whether they are in either 
case good or bad, right or wrong, it seems not improbable that 
these, like other forms of sensibility, may be more or less com- 
pletely absent congenitally or as a result of disease, or that for 
similar reasons they may exist with a morbid degree of acuteness, 
or be or become perverted so that they are qualitatively different 
from the moral feeling of the average individual. It seems probable 
that disease or disorder of the brain, whether directly or indirectly 
produced, might in these different ways occasion disorder of the 
moral sense, as morbid states of the brain are known to produce 
similar disorders of the general and special senses — as of touch, 
pain, vision, hearing, taste, or smell; or, to go higher up, in the 
domain of the appetites, passions, and emotions, as is seen in the 
extraordinary departures of the sexual appetite, on account of 
disease, from its average state among persons accounted healthy. 

No fact is better known in experience with insane persons 
(using, as I now do, the word " insane " in its broad medical sense) 
than that cases are not infrequently met with in which the sense 
of right and wrong is in the most unmistakable manner en- 
feebled, perverted, or even apparently abolished, or in which, on 
the contrary, it is morbidly acute in a high degree — the fact of 
a wide departure from the normal type of feeling being ascer- 
tained from a comparison of the individual with his former self, 
and with the average of other apparently healthy persons, who are 
studied as far as possible under the same conditions as those to 
which the insane person has been subject, except such as consist 
in congenital peculiarities and imperfections, or acquired disease 
of the brain in the insane person, to which his peculiarities of 
feeling under certain given conditions must be referred. It thus 
becomes of the highest importance, in the study of cases of 
persons alleged to be irresponsible on account of insanity, to 
direct the' closest attention to the condition of the moral sensi- 
bilities at the various points, in the outer relations of an individ- 
ual, in which they are likely to be brought into play. There is 
no other way in which to determine sanity or insanity, and each 
case must be studied on its own merits. 

The difficulty does not lie so much in determining the fact as 
in determining the degree of irresponsibility, in those cases which 
lie near or within that rather wide neutral zone in which sanity 
and insanity merge, often insensibly, into each other. No cri- 
terion has thus far been found, nor in my opinion will be, by 
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the application of which to concrete cases the inherent diffi- 
culties they present can be surmounted. There is, however, a 
general criterion for determining the fact of moral insanity, and 
it is that a person to be considered irresponsible for his conduct 
must be unable to distinguish the difference between the right 
and wrong of an act. 

I now turn to cases in which morbid changes in the moral 
sensibilities are either not present, or are not the most promi- 
nent characteristic of mental aberration. This class of cases as 
a whole is the most perplexing to the student, for in many the 
moral sense seems to remain in part, or even wholly, in a nor- 
mal state. 

At least three great groups of cases of insanity deserve 
notice, which do not necessarily involve the moral sense. They 
are as follows : 

First. Those cases in which the individual becomes the 
subject of a more or less enduring impulse, or strain of 
urgent inclination, toward a particular wrong or criminal act — to 
pursue some course of wrong conduct in spite of the disapproval 
of his own conscience or moral sense. Such persons will often 
frankly admit that they had positive convictions, before and at 
the time of doing an act, that it was wrong. Such an admission, 
of course, sets aside that capital legal criterion of responsibility 
which holds that, to be irresponsible, the individual must be in 
such a state of mind as not to know that his act was wrong. 
But there can be no reasonable doubt that cases occur, with con- 
siderable frequency, in which, on account of disease, or, at any 
rate, disordered action of the brain, a more or less sudden and 
powerful (or in rarer cases an enduring) impulse arises in the 
mind, bearing the individual onward to action in spite of the 
remonstrance of the conscience, or the force of habit, or of any 
presumed fears of the penalties of the law. The only correct 
mode of studying this class of cases of mental disorder ade- 
quately is to consider them in the bight afforded by the facts 
of child life, in which impulses are relatively so strong, and 
control relatively so weak, proceeding from this phase of normal 
human experience to the action, or tendencies to impulsive 
action, of which all persons have had more or less experience in 
the way of speaking or acting under impulse. With the knowl- 
edge gained in this way, the study may be carried up to cases 
of actual dangerous aberration, involving insane impulse. Pre- 
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quent examples of this form of insanity (often, though not 
always, including lowering or even temporary obscuration of 
the moral sense) are found in connection with epilepsy. 

No group of cases of insanity presents more surprising or 
startling features than this, or offers greater difficulties to the 
medical jurist, especially if the moral sensibilities remain, as they 
sometimes do in such cases, comparatively free from obscuration. 
No fixed criterion of moral responsibility can be laid down, to be 
employed by persons unacquainted with this subject in dealing 
with these cases. There is no present prospect that one ever 
will be. In this, as in the former case, the only scientific and 
practical mode of procedure, is for persons practically familiar, 
as far as may be, with healthy and morbid mental action, to 
ascertain all the facts of a case, and then compare the results 
of the study with the results obtained in the same way, as to 
the workings of average healthy minds, under as nearly as pos- 
sible the same conditions. 

Second. There is another general form of insanity closely 
related to the one last mentioned, one of the most danger- 
ous and difficult — namely, "delusional" insanity. It includes, 
as a necessary factor, a more or less fixed belief in a certain 
state of facts which really does not exist as the individual sup- 
poses. In this delusion are generally involved personal rights 
or duties, so that the false belief dictates often the most extreme 
action in either suicidal or homicidal directions. There can be 
no doubt whatever, in the minds of those who have studied the 
facts, that cases of this form of insanity occur in which the 
individual is led to the commission of grave crimes, and in 
which the subject is absolutely devoid of moral responsibility, 
no matter in how sensitive a condition the moral sense may be 
found, upon presenting to it a case involving the distinction 
between right and wrong. This form of insanity is perhaps of 
all others the easiest to simulate, and, when simulated, the most 
difficult to expose. 

Third. There is another great group of cases, in which pro- 
found modifications of the moral sense do not exist, nor any 
single definite morbid impulse arising from disordered emotion, 
so often seen in impulsive monomania or the simpler forms of 
insanity of feeling} but in which the chief feature is lack of 
consecutiveness in mental action. No single train of thought or 
feeling is adhered to for any considerable period in time. 
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Before one mental process has been completed, it is abandoned 
for another, and this again for another. This condition is 
found to exist in mania with delirium. Delirium, however 
produced, involves moral irresponsibility in various degrees. 
It also frequently exhibits delusions, insane impulses, obscur- 
ation of the moral sense, etc. In short, this form of insanity, 
in which want of conseeutiveness in mental action is, perhaps, 
the most prominent characteristic, is complex. This group of 
cases presents comparatively few difficulties to the medical 
jurist, or even to the ordinary observer. 

The groups of cases of insanity which have been outlined do 
not exhaust the list. But in all, moral responsibility is more or 
less impaired. It is not for a moment pretended that the groups 
named are at all points distinct. Pure types of the different 
forms of insanity are not often met with. 

I now proceed to collect and to briefly discuss the criteria of 
responsibility which have been applied in our courts, in criminal 
trials in which insanity of the criminal is alleged. They are : 

Mrst. Has the prisoner the capacity to distinguish right from 
wrong, especially in relation to the act for which he is brought 
to trial? 

Second. Did the prisoner act under a delusion, or under a 
belief , based on a false view of the facts, such as would have 
justified his conduct if the facts had been as they were erro- 
neously believed to be by the prisoner? 

Third. Did the prisoner act under the influence of some 
impulse which he was powerless to resist ? 

To well-marked cases of insanity these simple criteria are of 
easy application. But in irregular and complicated cases, or 
in periodic insanity, or in those eases in which the symptoms 
rise but little above the level of eccentricity, they are almost 
useless. The right method of procedure, in endeavoring to 
determine the fact and degree of responsibility, is, as already 
stated, careful study of each case on its own merits, and 
the application to it of the practical criteria to be obtained 
from a study of average healthy human beings, observed, as 
far as possible, under conditions identical with those under 
which the criminal act was committed. As to varying degrees 
or attenuations of responsibility, depending on the degree 
of completeness of mental aberration in any possible direc- 
tion, nothing more than an approximation to correctness of 



30 THE NOBTH AMEBICAN REVIEW. 

judgment can ever be looked for. This question calls up the 
subject of partial insanity. No one who is familiar in experience 
and thought with insanity, it seems, could hesitate to admit that 
partial insanity may exist, not only in the sense of involving 
one single mental function or group of functions, but partial, 
also, in the sense of degree of aberration in any given direction. 
This fact of course affects the degree of moral responsibility. 
But the difficulty of the situation is increased rather than 
diminished by denying the existence of "partial" insanity. But 
the subject is too broad for adequate discussion within the limits 
of one brief article. It is, however, one of the greatest impor- 
tance. Now, as never before, perhaps, will the people of this 
country be brought to think on the difficult and highly prac- 
tical problems involved in dealing with the insane criminal. 

Before closing, I will step aside from the main purpose of 
this paper to inquire, what can be done to raise the juris- 
prudence of insanity from its present low condition, in which 
justice is so often baffled or defeated, and the procedures and 
findings of the courts made the subjects of open and contempt- 
uous criticism? 

One great step in the right direction will have been taken, 
when the laws are so modified as to empower judges of the 
courts in this, as in many foreign countries, to call to their aid 
medical men, the best trained in the study of mental disorders, 
who, when called, shall have every facility for a study of the 
case in hand, and whose positions shall be as independent as 
that of the judge himself. 

To an expert commission thus called should be assigned the 
task of aiding judge and jury (after due questioning by court 
and counsel), not only to learn what are the facts, but how to 
estimate or value them. One chief source of the abuses and 
scandals of expert testimony will be summarily removed, when 
the doubtful privilege and duty of calling experts is taken from 
the interested parties, and devolved instead on the court, and 
when the courts shall cease to try hypothetical cases drawn up 
by counsel rather than the actual cases themselves. 

That insanity often involves practically complete moral irre- 
sponsibility there can be no real question. That, on the other 
hand, the plea of insanity is often falsely made and successfully 
urged as a defense against the extreme penalties of the law for 
some flagrant crime, when there is no real ground for such a plea, 
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is notorious. That public sentiment has become justly inflamed 
against the "insanity dodge" is plain to alL But inflamed 
public sentiment cannot, in a case like this, provide, though it 
may demand, a remedy. It is the shame more than the misfort- 
une of the criminal jurisprudence of insanity, that the truly 
insane should be made to suffer so often the penalties of the law, 
and that the criminal in whose behalf the plea of insanity is 
falsely made is so often successful in escaping merited punish- 
ment. 

J. S. Jewels. 



DR. P0L80M. 

The whole difference in the treatment of the insane now and 
fifty years ago consists in a recognition, at the present time, of 
the fact that, within narrower limits of self -guidance and self- 
control, they are precisely like other people. The change in the 
practice of the courts, in the same time, regarding their punish- 
ment has arisen from an appreciation of their inability, outside 
of these narrower limits, to act like themselves when they were 
sane — for they must be compared with themselves at a previous 
time, rather than with others ; and experience has shown that the 
responsibility of the individual is very differently affected, accord- 
ing to the nature of the disease from which he is suffering. Just 
as the study of the brains of insane people after death lends 
probability to the opinion that there are definite changes in them 
corresponding to the various mental diseases, so there are, during 
life, certain symptoms in the operations of the mind that charac- 
terize each form of insanity, which are as different, one from 
another, as the distinguishing features of rheumatism and pul- 
monary consumption. To group together all persons of unsound 
mind, in analyzing their mental state, would be as unscientific 
as to expect the same physical limitations in club-foot and typhoid 
fever, and the result would be just as disastrous. 

After insanity has advanced far toward producing a condi- 
tion of the mental faculties similar to that of the idiot's, whose 
actions are largely imitative, and who may kill a child because he 
sees the child Mil a hen, probably every one Would as readily rec- 
ognize the irresponsibility of the insane as of the idiot, although, 
as a matter of fact, their lives are then to so great an extent auto- 
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matic that they very rarely accomplish serious harm, as compared 
with an early stage, when their insanity might not he suspected. 
Up to that point, what most of them do is commonly more or 
less from plan, often with motive and premeditation, not seldom 
with a tolerably clear knowledge of abstract right and wrong, 
and implying in very many an understanding of the nature in 
general of men's deeds, although with an incapacity to estimate 
all their own acts by the same standard. Within certain bounds, 
they are guided by considerations of self-interest. 

Like all other diseases, insanity, excluding idiocy and im- 
becility, is marked by a change from a previous state in which 
its symptoms did not exist. It is entirely different from reckless 
ruffianism, systematic brutality, defiant wickedness, indulgent 
self-will, or any of the types of vicious character, of whatever 
degree. The mere exaggeration of inherited or acquired faults 
is not sufficient to constitute insanity. Contrary to the popular 
notion that we can never tell what an insane person is likely to 
do, the very opposite is strikingly true, namely, that any one 
familiar with mental disease, after once having made his diag- 
nosis, can predict with such a degree of certainty what course 
the disease will take, that he can foresee the dangers to be met in 
its progress and effectually guard against them — although the 
community refuses to regard as insane those whose conduct does 
not consist chiefly in the unexpected. The diseases of which 
insanity is the prominent symptom are self-limited, ending in 
quite definite proportions in recovery, death, or hopeless incura- 
bility, while a large percentage of crimes by those of the insane 
who are not in safe custody can never be prevented, they differ- 
ing from the criminal class in the character and strength of the 
motive restraining them as compared with their impulse or in- 
centive in the opposite direction. The fact that the two classes 
are constantly confounded is due mainly to a confusion in terms 
rather than in things. 

In a not uncommon form of insanity, ending in complete 
destruction of the mind, one of the early symptoms is a slight 
loss of consciousness for a few seconds, or vertigo of several 
minutes, in place of which excessive irritability or momentary 
outbursts of uncontrollable violence are observed — even to the 
extent of violent assault, entirely unprovoked or for a trivial 
cause. Later there are marked forgetfulness, inattention to the 
proprieties of life, exalted egoism, seeming like pure self-will, 
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and such complete loss of the sense of ownership or value of 
property that disaster or crime may come before the disease is 
recognized by any other than one quite familiar with it, and yet 
where there is absolute irresponsibility. A man of irreproacha- 
ble character is pleased with a pretty young woman below Ms 
station in life, and marries her at short notice, entirely forgetful 
of his wife at home, or shows some still greater obliquity of the 
same kind ; another steals whatever strikes his fancy at the time, 
and is ready to forcibly resent any interference with his imagined 
right to do so ; ruins his family by reckless bargains and expense ; 
enters into extravagant plans which are, as a rule, quickly aban- 
doned for others, or attempts to murder a friend who tries to con- 
trol him, and then dies in three or four years, at the natural 
termination of his malady — a complete mental, moral, and physi- 
cal wreck, from the beginning to the end doing only what he of 
necessity must by virtue of his disease; just as a consumptive 
coughs or an epileptic falls in a fit — easy to recognize as unable 
to control and guide himself, and yet often punished as a crim- 
inal because he can add, subtract, multiply, talk rationally, act 
with plan or motive, and seek what seems to his disordered mind 
his own interest. 

The insane man, capable of crime, who, according to Lord 
Hale's definition, is deprived of all memory and understanding, 
and no more knows what he is doing than an infant, brute, or 
wild beast, constitutes so small a part of the inmates even of 
insane asylums that he can hardly be said to exist. Generally, the 
violent acts of the most dangerous will be found to proceed from 
some illusion of the senses, whereby a friend, for instance, is 
mistaken for a murderer, or from some delusion in obedience to 
which acts are performed which might be natural to a person of 
impaired judgment, or to a certain extent justifiable, if the facts 
suggested by the delusion were true. That, however, is by no 
means always so. While the mind, particularly in epilepsy, 
mania, and stupor, may be so chaotic as to seem for the time 
capable of hardly a sane idea, of tener there is some sort of logical 
reasoning from false premises, or insane deductions from cor- 
rectly observed facts, or both judgment and perception are dis- 
eased. A young lady, for example, left alone with her new-born 
child, without having previously shown any trace of insanity, 
built a fire in the kitchen stove, heated a clothes-boiler of water, 
threw her infant into it, and, upon the return of her servant, was 
vol. cxxxrv.— no. 302. 3 
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found sitting by the seething, shapeless mass, smiling. There 
were other evidences of insanity found, upon examination, and 
she was sent to an insane asylum, where she said, six months later, 
that she had committed the deed because she had the suspicion 
(entirely groundless) that her husband was attentive to her maid- 
Here are plan, deliberation, motive, patient waiting for a good 
opportunity, general good behavior, and then incorrect reasoning 
from false premises, irresponsibility for a particular act, and final 
recovery; and the crime was a consistent part of the disease. If, 
however, the Pocasset murderer had killed an enemy with whom 
he had a quarrel, or for money, he must have been held to answer 
for the crime like other men, in spite of his insane delusion about 
the Lord's commanding him to sacrifice his loved child. 

"Where there is marked incoherence, and when the crime com- 
mitted is contrary to the known character of the offender, usually 
no doubt can exist as to mental condition and responsibility ; but 
there is a large class with fixed, systematized delusions, yet 
otherwise rational, whose condition is almost hopeless, so far as 
recovery is concerned, and whose history is one of increasing 
mental deterioration until death. If they have false sight or 
hearing, they resist its influence until, in the progress of disease, 
the mind is so weakened as to yield to an always present voice, 
or to the seldom failing vision, suggesting crime. A delusion or 
false belief may be so overpowering, as it often is with the 
insane, that nothing has sufficient force to resist it, for the time 
being. 

Pure uncontrollable impulse is also a source of crime among 
the insane, especially of suicide, homicide, theft, and arson. In 
certain forms of mental disease, the sudden impulse to Mil one- 
self or another, without any motive or deliberation or delusion, is 
at times quite beyond control ; but it is often controlled even in 
very insane persons, as in the case of a patient in an asylum with 
mania, who threw his knife and fork violently out of the window 
so as to lose the opportunity of the crime to which he had a 
strong impulse — to kill the physician just entering his room. This 
feeling may be so strong, even toward a tenderly loved child, that 
the mother, if otherwise rational enough, begs to be kept out of 
its sight. Allied to insane impulse, and often grouped with it 
under the name of moral insanity, is a condition of simple loss of 
control of the higher functions of the mind over the lower or 
organic, periodic with intervals of depression, appearing in quite 
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young people of neurotic tendency or developing in boys at 
puberty, in girls at the time of any physiological change, and, as 
a rule, in connection with or ending in some other form of insan- 
ity or suicide. These cases are to be carefully distinguished from 
murderers of the type of Pomeroy, who differ from other homi- 
cides only in the extreme brutality of their crimes or in their 
love of torturing their victims. Uncomplicated with other men- 
tal diseases, moral insanity is, in my opinion, so seldom observed 
as to constitute one of the curiosities of medical experience; and 
then it is associated with symptoms so well marked as to make a 
diagnosis not difficult, although the term, like masked epilepsy, 
is frequently resorted to as a cover for respectable drunkards, or 
thieves, or murderers, or to furnish a willing jury an excuse to 
acquit of homicide the man who kills his wife's seducer or the 
young woman who shoots her betrayer. 

So long as the responsibility of the insane is decided upon 
the grounds : First, that there must be other evidences of insan- 
ity than the crime; secondly, that the whole group of symptoms 
must correspond to definite disease ; thirdly, that the crime must 
be a part of the natural history of the disease ; and fourthly, 
that a reasonable degree of self-control should be exercised, 
according to the capacity for it in each case — we are on a secure 
footing ; and these points must be decided by competent author- 
ity, from full consideration of all the circumstances and condi- 
tions of each case. 

Beyond that point there is endless confusion, for it is not safe 
or wise to hold a man who is insane irresponsible for every act 
he may commit, especially if the act be consistent with his known 
character, or not conforming to the type of insanity to which he 
belongs — a case in point being that of a gentleman, in one of the 
stages of melancholia, who was tried and convicted in Edinburgh, 
upon the testimony of medical experts, for an assault on a young 
lady. If we once assume that a morbid idea, impulse, delusion, 
or degree of moral obliquity is evidence of insanity, there is no 
stopping short of saying that no one is sane, or perfect, and that 
every criminal is insane because he is out of sympathy with the 
moral conceptions of his time. 

If a man thinks without reason that he is a great financier he 
is, though deluded, by no means necessarily insane, as is one 
whose delusion is that he is President of the United States. To 
excuse a man for murder on the ground that he has the belief, 
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whether well founded or not, that he is an illegitimate child, for 
example, especially if he is himself licentious, is simply absurd. 
Indeed, every one in his worst moments says and does things 
inconsistent with his best ; and the delusions of sane people are 
hardly less extraordinary than those of the insane — differing from 
them in not being characteristic of disease, in being kept within 
bounds, and in not being marked by morbid progress. 

The essential feature of insanity is loss of power of self -guid- 
ance and self-control, which, in all degrees, I should be unwilling 
to accept as necessarily indicating mental disease, unless I found 
other proof of it. On the other hand, insanity must not be con- 
founded with the delirium of fever or the incapacity due to alco- 
hol and drugs. Nor is the insane man's loss of self-control 
complete, but rather partial, it being necessary, before crime is 
committed, that there should be present at the same time : First, 
the motive or impulse, including delusions, illusions, and halluci- 
nations; secondly, the opportunity; thirdly, the lack of power 
of resistance. The homicidal or suicidal impulse is very apt to 
disappear with the mere presence of another person; the most 
violent frenzy subsides in seclusion; weeks will often be spent by 
the insane in waiting for favorable opportunities for a premedi- 
tated murder; the determined insane-suicide sometimes disarms 
suspicion by neglecting chances for self-destruction for a long 
time, in order that he may kill himself in a particular way — a 
fact that is so strikingly true that, of the criminals acquitted of 
crime, by virtue of insanity, in England, and sent to the asylum 
for criminal insane, very nearly one-half were not suspected of 
being insane at the time of their offense against the laws. In 
insane asylums, some of the inmates can at times exercise great 
control over themselves, although not always to be depended 
upon to do so ; and the vast majority are, within certain limits, 
amenable to the mild discipline of these institutions, where the 
reminder and incentive to behave well are ever present; but this 
kind of treatment is only successful where physicians and attend- 
ants are trained by long experience to avoid sources of irritation, 
and to be on the constant watch for indications of excitement or 
violence. It is quite true, also, that many of the otherwise quite 
irresponsible insane can conduct themselves for a great portion 
of the time with propriety, if there is some one constantly present 
to indicate the necessity of so doing, while without that immedi- 
ate influence they are quite at sea. Their daily lives must be full 
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of slight rewards and gentle punishments, but the laws fail to 
deter them from acts of a criminal or evil nature, because their 
influence is too remote. Their responsibility was assumed and 
their punishment demanded by the world for a dozen centuries, 
with a result which was simply degrading to society, inefficient of 
its purpose, and calculated to lower the respect of the community 
for the law. If it be maintained that the criminal-insane must be 
"destroyed as one would kill mad dogs," for the comfort or pro- 
tection of society, we cannot consistently stop short of carrying 
the same principle into our prisons, reformatories, asylums, work- 
houses, syphilis hospitals, foundling homes, and even private 
houses. Still, society must protect itself, at whatever cost to the 
individual; but it would be hardly justified in hanging crim- 
inals who are distinctly insane on the ground that it had no 
secure place of custody for them. 

In delusional insanity, particularly, it is not always easy, as a 
matter of exact medical diagnosis, to say just where account- 
ability ends and irresponsibility begins, when groundless jealousy 
has been fostered into insane delusion, or at what point silly 
romancing, revengeful hate, or depravity and lust have been 
indulged to the extent of producing real mental disease; but 
before such cases get into the courts there will be hardly any 
reasonable doubt where they belong. 

Entirely outside of actual insanity, there are very many con- 
ditions affecting responsibility. Fully two hundred and fifty 
thousand children die under the age of five years each year in the 
United States — at least one-tenth with marked cerebral symp- 
toms, and a very large proportion from diseases which can hardly 
fail to leave a serious impression upon the constitution and 
mental organization of some of those who survive. Having 
escaped fatal injury to the head at birth, and having lived 
through the diseases and accidents of childhood, to be almost cer- 
tainly neglected during the critical stages of development, to take 
their chances of evil associations, faulty training, and bad habits, 
— perhaps to be stunted mentally and physically by early over- 
work and innutrition, to risk exposure to excessive heat, cold, rain, 
and snow, to have their daily path to work or play beset with gin- 
shops and demoralizing literature, to be poisoned by bad air in 
schools or tenements, — it can hardly be strange that men and 
women reach maturity so differently prepared to bear its strain 
upon mind, body, and emotions; and that physiological processes 
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producing changes in the cerebral circulation, fevers, rheuma- 
tism, injuries to the head, sunstroke, excess in eating and drink- 
ing* syphilis, starving, drunkenness, lust, indulgent wealth or 
grinding poverty, — causes differing widely in the degree in which 
the individual can prevent them, — produce not only genuine 
insanity but also the deteriorated brains that fill our almshouses, 
infest our alleys, and constantly perplex jurist and doctor. 

That the possessors of such brains are of varying degrees of 
accountability cannot be doubted; that many of us owe our 
escape from their number more to the accidents of heredity, 
association, and education than to any merit of ours is equally 
true. While granting circumstances and conditions extenuating 
crime, limiting responsibility, and possibly modifying punish- 
ment in such cases, I should not maintain that they are insane — 
a doctrine in the highest degree dangerous to society and of the 
worst possible influence upon the criminal class, who must be 
held up to the highest standard of good behavior possible, and 
who can and do govern their conduct according to their estimate 
of their chances of escaping what is to them real punishment. 
True, any one who has carefully studied the boys and girls 
in our reformatories, and the men and women in our prisons 
and houses of correction, must be convinced that a large 
part of them are of distinctly limited responsibility. Although 
this view of the case must materially affect the spirit with which 
society protects itself from them, and perhaps may somewhat 
change the method and character of their punishment, we cannot 
regard them as insane — we cannot lose the effect upon them of 
demanding that they shall exercise their wills to avoid evil ways ; 
we know that most of them, when not drunk, can keep out of crime 
if they choose, and we are sure that they are not suffering from a 
well-defined disease as are the insane. Unfortunately, every one 
in the community feels competent to decide to which of these two 
great classes offenders against our laws belong, while only a few 
have had the opportunity to accurately observe the insane, to 
know the strange admixture of strength and weakness, of 
responsibility and irresponsibility, of chaos and logic inside their 
brains. It often happens that the very characteristics of insanity 
are singled out as proof of responsibility. 

A man distinctly insane by the medical criterion is irresponsi- 
ble for crime when the conditions denning his legal responsibility 
are at the time of the act : 
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First. Sufficient mental capacity for ordinary reason, reflec- 
tion, and judgment. Secondly. The knowledge of right and 
wrong as applied to the particular act. Thirdly. The power of 
self-control within reasonable limits. Fourthly. The absence of 
insane delusion overpowering reason — the character and strength 
of the false belief to be judged in each particular case and not by 
any general definition of insane delusion, that being impossible. 
What would be an insane delusion in one man under certain cir- 
cumstances might be entirely otherwise in another with different 
conditions. The farther from reason and probability and the 
more persistent a delusion, the more is it an indication of some 
unsoundness of the whole mind; but an insane man may be quite 
irresponsible, whether his acts were justified or not, supposing 
the facts suggested by his delusion were true, provided his mind 
were so weakened that he could not reason correctly from his 
false premises. 

Chables P. Folsom. 



